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Presenter, Sean S. Suder, Esq.
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- Lead Principal, ZoneCo

- Managing Principal, Suder, LLC

- Urban Planning and Law Degrees, 17 years in practice

- Former Chief Counsel, Land Use and Planning, City of 
Cincinnati

- Zoning code consultant for 25+ Ohio communities

- Former adjunct professor of land use, University of Cincinnati 
College of Law

- Native of Cincinnati area 



Why Do We Do These Trainings?
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- To avoid legal pitfalls

- To provide the best due process for the public

- So you have a good experience and do your job 
the best you can

- To create better outcomes for your communities

- To give people faith in the process and the law

- Your time is valuable 



Board of Zoning Appeals

- Statutory creature under R.C. 519

- Reviews of administrative zoning 
decisions

- Variances to zoning laws

- Conditional uses



Zoning’s Origins
- “Fire Zones” in Massachusetts

- Federal lands zoned for a single use

- Germany (state-based planning and mixed-use zones)

- Boston height restrictions in 1892

- Tenement housing ordinances 

- Los Angeles industrial zones in 1908

- New York City building laws in 1916 updated 1870 Building Code 
(not just fire safety, included use segregation, height and setback 
controls)

- Village of Euclid, Euclid v. Ambler, 1926



Zoning’s Origins

- Equitable Building, NYC

- “Seven acres of shadows”

- The last building built before 1916 zoning

- NYC zoning is American zoning today



Zoning’s Origins

- “Wedding cake” design

- Light and air – setbacks and height

- Rockefeller Center; Chrysler Building

- Vertical mixed-use



Zoning’s Origins

Cincinnati – 1920’s



Zoning’s Origins
Butler County – 1956



The Results
- Setbacks

- Height limits

- Open space requirements

- Density maximums

- Use segregation

- Parking regs

- Single use buildings

- Uniformity 



BZA: Part of the Police Power
- A valid public purpose

- Prevention of nuisances

- Prevention and enhancement of aesthetic 
values

- Promotion of community lifestyle

- Reasonable = generally valid

- Zoning is in derogation of the common 
law and ambiguities are found in favor of 
the free use of land

: the inherent power of a government 
to exercise reasonable control over 
persons and property within its 
jurisdiction in the interest of the 
general security, health, safety, morals, 
and welfare except where legally 
prohibited.



Board of Zoning Appeals

- Application of existing laws, not 
making new ones

- Not advisory, adjudicatory

- Quasi-judicial, like a court

- Required to have five members



Adjudicating vs. Legislating 

- Legislating is making law 

- Adjudicating is applying the law to facts

- Listening to testimony, applying it to the 
law, and making a decision

- Decisions made by application of 
factors/standards; not policies, personal 
beliefs, or whims



What Does it Mean to be Quasi-Judicial?
- Must be on the record 

- Written findings of fact and conclusions of law

- Abuse of discretion standard

- Based on preponderance of evidence in the record

- Weigh the evidence

- Cross-examination is permitted

- Right to be represented by counsel

- Right to cross-examine adverse witnesses

- Appealable to court R.C. 2506, et seq.



What is a Quorum?
- Allows the board to act

- Five-member board, three out of five is a quorum

- Three must be present for board to act

- Vote is based on those present not total members

- No voting by proxy

- Tie = motion fails



Conduct of BZA Members Before Hearing
- Appearances matter

- No private conferences prior to meeting 

- You can visit the property on your own, but 
do not speak about the case with the 
property owner or bring other members of 
the BZA – could create a public meeting

- Don’t speak to the press about the case or 
anyone



Conduct of BZA Members at Hearing
- Listen
- Be impartial – both sides have something to say 
- Focus on the legal standards – if you don’t know, ask
- Seek legal advice if you aren’t sure
- If you have a conflict of interest, leave the room
- Limit side conversations, direct questions through the chair and be 

transparent
- Rely on the chair to run the meeting, keep decorum
- Always use the review standards of the zoning ordinance – this is the 

best
- If you want to continue the hearing, make sure you have consent of

all the parties



Quasi-Judicial Deliberations
- May be on the record or in private

- Ohio Open Meetings Act does not apply to adjudication hearings 

- Do not go into executive session – that is Open Meetings Act language

- Adjourn to deliberate in private

- Role of the attorney in deliberations

- Make sure to review each of the applicable standard



Quasi-Judicial Decisions

- Findings of fact (i.e., the lot is narrower than the surrounding lots and to 
build a house comparable to surrounding houses, will need three feet in 
the side yard)

- Conclusions of law (i.e., the lots size presents practical difficulties, and
three-foot variance will not have any adverse impact on the surrounding 
neighborhood and, therefore, is appropriate.)

- In writing with a record of the vote – decision not final and appealable 
under R.C. 2506 until in writing



Public Records
- What is a public record?

- Everything that you communicate as part of official  business is a public record.

- What is not a public record?
- Your dinner plans with your friend.

- How long do you have to keep records?
- Depends on the agency. Records retention policy. 

- Are texts better than e-mails?
- No.

- Are phone calls better than e-mails?
- Yes.
- Have to mind quorum.  



Statutory Creature
519.14 Powers of township board of zoning appeals.

The township board of zoning appeals may:

(A) Hear and decide appeals where it is alleged there is error in any order,
requirement, decision, or determination made by an administrative official in the
enforcement of sections 519.02 to 519.25 of the Revised Code, or of any
resolution adopted pursuant thereto;

(B) Authorize, upon appeal, in specific cases, such variance from the terms of the
zoning resolution as will not be contrary to the public interest, where, owing to
special conditions, a literal enforcement of the resolution will result in
unnecessary hardship, and so that the spirit of the resolution shall be observed
and substantial justice done;

(C) Grant conditional zoning certificates for the use of land, buildings, or other structures if
such certificates for specific uses are provided for in the zoning resolution. 



Administrative Reviews
- Appeal of a decision made by an administrator and the 

appeal for a variance

- Appellant is alleging an error in interpreting or applying the 
law 

- Error - not your personal beliefs or disagreement with 
decision 

- Abuse of discretion - not an opportunity to become a super-
administrator 

- Misapplication of the facts to the law



Variances

- A zoning variance permits an applicant to develop property or use property in a 
manner not otherwise permitted by the zoning regulations 

- Escape valve, not an excuse

- Two types of variances:

- Area variance - dimensional relief, practical difficulties, less difficult showing  

- Use variance – use relief, unnecessary hardship, much more difficult  



Variances
- Ohio courts have ruled inconsistently on whether the “practical difficulty” standard applies in townships

- Duncan vs. Middlefield - Ohio Supreme Court criteria for granting an area variance: 
1. whether the property in question will yield a reasonable return or whether there can be any 
beneficial use of the property without the variance; 
2. whether the variance is substantial; 
3. whether the essential character of the neighborhood would be substantially altered or whether 
adjoining properties would suffer substantial detriment as a result of the variance; 
4. whether the variance would adversely affect the delivery of governmental services (e.g., water, 
sewer, garbage); 
5. whether the property owner purchased the property with knowledge of the zoning restrictions; 
6. whether the property owner's predicament feasibly can be obviated through some method other 
than a variance; and 
7. whether the spirit and intent behind the zoning requirement would be observed and substantial 
justice done by granting a variance. 



Conditional Uses

- BZA review and approval of uses that may be permitted upon review – not by right 
uses

- Sometimes called special exceptions

- The most common type of conditional use is an institutional use (like a church or 
school) in a residential district

- Must apply conditional use standards – balancing test – public and private harms 
v. public and private benefits



Appeals of Your Decisions

- Abuse of discretion standard

- Arbitrary, capricious, illegal, unsupported by a preponderance of the evidence in 
the whole record 

- R.C. 2506, et seq. 

- Confined to the case transcript unless new evidence is sought and admitted

- Can be remanded to BZA



Ethics and Liability 

Dan Ferguson, Esq., Butler County Prosecutor’s Office 



THANK YOU

+513.694.7500

ssuder@thezoneco.com

www.thezoneco.com
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